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NEW AMENDMENTS TO FOAA ‘OPEN RECORDS’ PROVISIONS
The Legislature has enacted some important changes to the “open records” provisions of Maine’s Freedom of Access Act (FOAA) or “Right to Know” law. The new amendments, in the form of PL 2011, c. 662, take effect on Aug. 30, 2012.

The new law began life as LD 1465, a bill that would have radically altered the duties of public officials when it comes to public records requests. The original bill, among other things, would have required most records to be produced “immediately” and, if available electronically, in any medium requested; would have required most large or multiple requests to be filled within five business days; and would have treated any failure to comply with these deadlines as a denial of the request, subject to fines and penalties.

Fortunately, the bill was carried over to the second session of the 125th Legislature, where it was recast based on recommendations of the Right to Know Advisory Committee, a standing advisory council created by law to, among other things, review proposed legislation affecting the FOAA. (Municipal interests on this committee are represented by an MMA staff member.) The resulting legislation was a dramatic improvement over the original version and represents a reasonable compromise among the affected interests (government, public, media, etc.). Among the highlights:

Non-binding estimate of response time. In addition to the current law requiring an agency or official to acknowledge receipt of a records request, under the new law the agency or official must also provide a good faith non-binding estimate of the response time and must make a good faith effort to respond within that time. The statutory deadline for responding, however, remains the same as before – “within a reasonable period of time.”

Making and mailing copies. Under current law a person may copy a record in the office of the agency or official having custody during regular business hours, but the agency or official is not required to make or send a copy. Under the new law a person may also request an agency or official to make and mail a copy, for which a reasonable copying fee and actual mailing costs may be charged. A request for a copy need not be made in person or in writing.

No requirement to create a record. Current law is silent on whether an agency or official is required to create a record in response to a request (although we have long advised that there is no such requirement). The new law makes this explicit: An agency or official is not required to create a record that does not already exist.

Access to electronically stored records. Current law is silent on this subject. The new law requires that access to an electronically stored record be provided either as a printed document or in the electronic medium in which the record is stored, at the requester’s option, except that an agency or official is not required to provide access to a computer file if they have no ability to separate or prevent disclosure of confidential information in that file. The law does not require an agency or official to provide access to a computer terminal. Nor does it require that an electronically stored record be provided in a different electronic medium or format. If an electronically stored record must be converted into a comprehensible or useable format in order to provide access to it, the agency or official may charge for the actual cost of conversion.

Cost of searching for, retrieving and compiling records. Current law authorizes a charge of up to $10 per hour after the first hour for staff time for the cost of searching for, retrieving and compiling requested records. The new law bumps this up to $15.

Local public access officers. The new law requires each unit of government, including each municipality, to appoint an existing employee as its public access officer to serve as the contact person for public records requests. Public access officers are subject to the same FOAA training requirements as certain other local officials (municipal officers, school board members, and elected clerks, treasurers, assessors and budget committee members). Public access officers are responsible for ensuring that each records request is acknowledged and that an estimate of the response time is provided, but a request must be acknowledged and responded to regardless of whether it was delivered or directed to the public access officer. Also, a response may not be delayed due to the unavailability of a public access officer.

State Public Access Ombudsman. The new law finally funds an Assistant State Attorney General position to serve as a Public Access Ombudsman. This position was actually created in 2007 (see 5 M.R.S.A. § 200-I) but was never funded until this year. The Ombudsman’s duties include working to informally resolve complaints by the public and public officials concerning the FOAA and, upon request, issuing advisory opinions on the interpretation of and compliance with the FOAA. This should be a welcome development for local officials as there is at least as much need for educating the public about the FOAA as there is for public officials.

For much more on the FOAA, see MMA’s “Information Packet” on the Right to Know law, available free to members at www.memun.org,or go to the State FOAA website’s FAQs at http://www.maine.gov/foaa/faq/index.shtml. (By R.P.F.)
